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European and External Relations Committee 

Human Rights Inquiry 

Lesley D McDade LLB 

What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998? Do you think 
changes need to be made to the current human rights regime in the UK?  

I do not consider a British Bill of Rights is necessary legislation especially in Scotland 

as we already have sufficient legislation on the statute books to assist the people of 
Scotland including sufficient case precedent. I do, however, consider the Human 
Rights Act 1998 requires necessary improvement as amendments.  

What rights, if any, would a British Bill of Rights have to contain? How would a 

British Bill of Rights interact with Scotland’s separate legal system?  

Given my representation above – I will provide details specific to the actual 
improvement of the Human Rights Act per se.  

Article 6 – the right to a fair trial.  

This article should be expressly written into the court procedural rules of all courts at 
every level and all inferior Tribunal systems. It should particularly feature in Mental 
Health Tribunals.  

This article should be expressly written to split it into civil and criminal issues. The 

civil issue should concern the “independence of the judiciary”. Where a judge has 
acted “inadvertently” in proceedings, possibly because of a lack of evidence and a 
miscarriage of justice has occurred, the case should rightly go on appeal through the 
civil division where it is a civil case at first instance. However, where a judge has 

acted carelessly, recklessly and especially deliberately in the case marshalling of the 
procedural rules or at trial and a human rights issue to a fair trail is as a 
consequence of conduct then the judge be processed criminally for (a) perversion of 
the course of justice and (b) misconduct in public office, and (c) the human rights 

issue be processed on appeal as a criminal issue.  

This article be used to ensure that no judge is a member of a secret society and that 
they must declare any conflict of interest and step down if necessary.  

This article be used to ensure that every court provide a substantially reasoned 

judgment clearly identifying the ratio decidendi and any obita dicta references: that 
all case precedent and statutory references including requests for preliminary 
references to the European Court of Justice and their response are represented in 
the body of the judgment. The judgment should also clearly support the case 

pleading before the judge and inform the “causation” and “effect” issues as 
referenced by evidence. The judge should not be able to be seen to be less 
intelligent than the case represented by both parties to the proceedings.  

Concerning mental health tribunals there is a complete failure of article 6 and the 

need for a substantive judgment which is an specific issue of jurisprudence in 
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Scotland. Article 6 should start at minute 1 of day 1 of a person being deprived of 
their liberty and therefore they must appear before a judge or appropriate person to 
state their case by their own representation or by others assisting. It is not 

acceptable in a safe and just society that a person deprived of liberty on the premise 
of mental health instability that they have to wait any material time, such as 14 days, 
28 days or 6 months before their human rights kick in on appeal, and in the 
meantime can be subjected to prescribed medicine contrary to their will thereby 

ensuring that if and when they do appear before a judicial appointed person they do 
actually appear to be ill, such is the effect of certain prescribed medicines. There is 
actually a failure in the current mental health legislation to deal with misdiagnosis 
cases or actually being mental ill per se albeit the UN Convention on disabled person 

appears to be looking into issues. There are abuses in the system and the system 
may actually be being used to create a residium in society, a class of people who 
cannot get out of poverty. People may also be being socially engineered into mental 
health services by the inability to provide adequate welfare benefits, for instance 

Jobseekers Allowance pays £70 or thereabouts a week, but ESA pays £125 If you 
have a mental health disability. It used to be the case that whole communities were 
on incapacity benefit rather than jobseekers allowance especially in mining 
communities where there was a lack of opportunity in the jobs market and access to 

skills and training to retrain into another career. There may be a lot of people being 
diagnosed as deluded who are actually very very intelligent or are eccentric in their 
behaviour or are misfits contrary to societal norms and current thinking in certain 
circles and it is the general consultant, emphasis on the general, who is lacking in 

expert knowledge or the ability to access it. Once in the system it is extremely 
difficult to get out of it and the Tribunal system and Sheriff Court system are not 
picking up on human rights violations and mental health lawyers may still not be 
receiving legal training in mental health law and there is very little actual 

jurisprudence available in any event. Human rights lawyers are not actually 
intelligent enough to deal, nor is the Human Rights Commission lobbying or effective 
in mental health law when specifically shown how to do so via consultation and 
participatory democracy.  

This article be used to create an electronic public record where a case is litigated or 
where it is arbitrated a private record.  

This article be used to outlaw ADR (Alternative Dispute Resolution) / IDS (informal 
dispute settlement / informal justice or mediation or any form of it as not being 

necessary to the application of the rule of law in a safe and just society as it cannot 
provide Justice which requires the decision of a judge to decide and provide a 
reasoned judgment and ADR etc provides for confidentiality gagging clauses via a 
Compromise Agreement between the parties and is therefore not Justice but 

compromise.  

This article be used to ensure that the court procedural rules substantially refer to 
equality before the law between all parties and to include the judge, impartiality 
between all parties and the judge, fairness as represented above and actual Justice 

being the goal. I would also include proportionality – that the case should be 
proportionate concerning costs and case marshalling and should not be procedurally 
complex that the ordinary man in the street cannot utilise or access the system to 
trial. Further the cost and timeousness should take no longer than the effect of street 
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justice – the cost of a gun and the sentence for murder say, £500-£1000 and a 
duration of 4 years or thereabouts. There should be no fast track or multi track 
feature concerning expediency – everyone should get the same. On the issue of 

economy any compensation or damages award should be on the basis of like for like 
concerning other cases.  

This article specifically negate an HRA abuse of process concerning “vexatious 
litigants”. Everyone has a right to a fair trial and it will become speedily apparent if a 

party to a litigation has no substance to a case – it is not for lawyers or barristers to 
decide the outcome of the case or whether someone is vexatious or not through 
case marshalling. Someone has to lose in a system that provides for Justice. 

This article specifically ensure that any procedural abuse by one or both parties and 

where it can be electronically processed as an automatic procedure – contempt of 
court orders and relevant fines for not speedily progressing a case other than for 
specific issues which the judge determines in equity, ie the interests of justice are 
“reasonable” grounds to not progressing a case timeously.  

This article ensure that the procedural rules cannot override the objective of getting 
to substantive trial. The process should not override the form.  

Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this?  

My view is that it is an argument in nonsense. Parliamentary Sovereignty is always 
assured because Parliament has the right upon request from a party who has been 
abused by the system and not received the application of the rule of law as Justice to 
request Parliamentary Sovereignty and a specific democratic right to a public inquiry 

to look into all aspects of the case to whatsoever level the case achieved and 
therefore overturn the decisions/judgments of unelected judges. It is not necessary 
for a case to exhaust all avenues and levels via the courts and the European Court 
of Human Rights if they don’t want to go there. If there is an issue of judicial 

independence and therefore organised crime and corruption a request should be 
made to engage the democratic political process to deal.  

In addition, it has been suggested that the European Court of Human Rights 
has developed “mission creep” expanding the European Convention on 

Human Rights into areas which it should not cover. What views do you have 
on this argument?  

My view is that if there is any issue of mission creep that you appeal and ensure that 
the highest level of reasoning be utilised against the premise – you reason your way 

out as a solution. The ratio decidendi of a judgment is “ought”, the statutory 
reference “is” the rule of law. If the ECHR is not the highest intelligence and you 
disagree with it – up your intelligence and reason why it is not so. If the ECHR has 
reasoned sufficiently well it is because there is a need to progress society to a safe 

and just level – if it has not been sufficient then on appeal you have the ability to 
impact on the ECHR via case precedent. Someone has to win. What may be 
perceived as an injustice or bias or prejudice via the ECHR may simply be that the 
domestic “ought” is in need of progress or a new direction or a balance in society.  
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What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities?  

n/a  

What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the 
Sewel Convention? Could the UK Government act without the consent of the 

Scottish Parliament?  

n/a  

Do you think it would be possible to have different human rights regimes 
within the United Kingdom  

Yes, if the English and Welsh determine that they want a Bill of Rights instead of the 
HRA substantially upgraded then that is their decision and will. It is however, in my 
view not necessary. 

On the issue of immigration, especially the current EU humanitarian crisis, the EU 

should have determined a Regulation to impact immediately on all Member States – 
it failed to do so at EU level albeit a quota was decided. The EU failed on process. 
However, it became apparent via the TV that the Hungarians actually need a rule of 
law to act – they fail if they do not have a rule of law. So the EU specifically failed the 

Hungarian people to determine an outcome that is specifically humanitarian as a 
solution. They have an apparent inability to relax their border control without an order 
of the EU to do so and in the absence of an order to reason a satisfactory response 
to a humanitarian crisis. There was, and it became evident, a need for specific 

peacekeeping measures to be put in place in Hungary which should have come as a 
direction from the UN and at the EU level had a Regulation been implemented it 
could have co-operated with the UN to ensure all border control and police identified 
themselves as peacekeepers in the crisis (an armband or colour of fatiques etc – the 

people caught up in the crisis are unarmed. The UK government response has also 
been inadequate and there has been an apparent failure of logic and rationality 
concerning cause and effect. Processing human beings is more important than 
putting up fences and lorry convoys, whereby if you focus on cause the effect 

actually disappears by itself. Money and resources was wasted on unnecessary 
activities. There may also be an apparent issue of racism concerning the inability to 
process a quota of 120,000 in Hungary and Britain and to do so willingly. The EU 
has failed to make a Decision where there has been unwillingness to cooperate in a 

humanitarian crisis in Europe not elsewhere as a response. As all EU countries have 
equality and diversity policies and social inclusion polices there has been an 
inadequate response from the UK concerning the processing of the whole 
humanitarian crisis to include refugees, asylum seekers and economic immigrants – 

the above policies should mean there is no difference to processing of any people to 
the exclusion of another on humanitarian grounds, however it is right to capture the 
difference procedurally. 

On the issue of criminal law – in a 21st century system of crime and punishment 

where technology can do the donkey work, it should not still be the case that 18th 
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century thinking is still occurring whereby non-violent criminals are being imprisoned. 
There is apparent social justice issue between the cost of processing a person in 
prison for non-violent crime and the cost of processing a person who has committed 

no crime in society. The cost saving of not processing non-violent crime to prison by 
(a) fining them even £3 a week for a duration of time; (b) engaging in community 
payback schemes and (c) asset stripping under the Proceeds of Crime Act as a 
benefit in society CRIME DOES NOT PAY, you pay us, not as a burden should 

mean that focusing on the few is stopped and does not deprive the many of money 
from the public purse and local authority funding to include the legal aid fund and the 
alleviation of child poverty and deprived communities being properly funded and 
resourced. 

Further by focusing on the judicial stats in relation to crime and identifying who in 
society are being criminalised on religious orientation or not, sex and age should 
identify behaviour where another approach may be necessary as the system is not 
working. It may also identify that specific crimes are targeting specific people and 

that other crimes are not being equally recorded and processed accordingly, ie 
bankers and politicians expenses. It may also provide stats which identify crimes that 
are not necessary in society on the statute books and why and what a population 
consider criminal behaviour and are doing to themselves. Why is there an 80000 

prison population and why are UK citizens actually being criminalised – the stats 
should be made public year on year from 2000 – 2014. A for instance is the removal 
of TV license fee failure to pay as a criminal issue in the magistrates court, when it 
can be processed civilly as a fine – why criminalise in the first instance. What are we 

actually doing to ourselves as a people and who is evaluating and codifying. Violent 
crime should always be prison. 

The HRA and any amendment should capture the right to privacy and family life. 
There are certain procedures available to the police which are contrary to this right – 

get it sorted. 

There is also a need which I have identified via my blog for a statutory human right 
that unofficial photos cannot be published without the express consent of the subject 
and this right should absolutely apply to children, who are minors and cannot provide 

consent legally. I copy you in on my blog: 

“The human right to a private and family life - does it extend to the subject in 
an unofficial photo” 

I had an opportunity to think on whether the Human Rights Act 1998 and specifically 

article 8 the right to respect for private and family life can extend to an unofficial 
photograph. Human Rights derived from the Act start at day 1 and minute 1. So it 
appears to me that the article 8 clause is "subject" specific.  

The first clause states "1 Everyone has the right to respect for his private and family 

life, his home and his correspondence" - the subject element being "his". Therefore 
ruminating I asked the question who owns the intellectual property right in a photo - 
the person who takes the photo or the person who is the subject. It would appear to 
me that the clear answer via the 1998 Act is the subject.  
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This got me thinking, most people in public life make an effort to afford the public 
access via official opportunities for photos to be taken, the Royal Family are a prime 
example. But the Human Rights Act 1998 does not differentiate between a person 

with a public life profile or a private person. It applies to everyone in the UK 
uniformly. Therefore, if an "unofficial" photo is taken by someone to include the 
Paparazzi and the HRA protects the "subject", does it follow that in order for the 
photo to be published that express consent is necessary from the subject of the 

photo.  

This issue appears to me to be most pertinent where it concerns children. Children 
are called minors in the law and deemed not to have legal capacity to give express 
consent or make a legally binding contract. A guardian, parent, official representative 

must act on their behalf. It therefore follows that all children in the UK who are 
subjects in unofficial photos are protected by the HRA 1998 and article 8 and that it 
means that NO photo can be published in a newspaper or magazine taken by the 
Paparazzi or anyone without the express consent of the Guardian, parent or official 

representative.  

I reminated further, is it possible that if the person or child is a UK citizen then as 
subject in an unofficial photo the legal jurisdiction is the UK regardless of whether the 
unofficial photo was taken in Europe or anywhere else in the world. The HRA and 

article 8 could potentially create a blanket ban on unofficial photos especially of 
children without express consent being requested and granted before publication. 

There is a serious issue because the young Prince George is being targeted 
"unofficially" by paparazzi photographers, he is legally a minor, and the paparazzi 

are using methods that may entice him away from the care and protection of his 
guardian, parent or official representative. All children from a very early age are told 
about "stranger danger", but a puppy dog or a rabbit might not be perceived as 
threatening or a danger to a child. Most ordinary parents would be appalled if their 

child was enticed away from their care and protection perceived or otherwise, so if 
ordinary children can be covered by the HRA and article 8, so also should young 
Prince George and his sister Charlotte too specific to unofficial photos.  

But there is a further issue - social media. Guardians, parents, relatives, friends of 

friends, official representatives post "unofficial" photos on social media - Facebook 
for example. Facebook and other social media provide a contractual right to privacy, 
but you have no control over who sees your unofficial photos. And here is the crux: if 
you publish unofficial photographs on Facebook can they then appear in a 

newspaper or magazine without your express consent? Is consent implied - they are 
(a) published and (b) circulated so as to be seen by many? But social media 
provides a contractual right to privacy as well as your having a statutory right to 
privacy via the HRA 1998. It could be argued that just because an unofficial photo 

has been "seen", it does not extend a right without express consent to be published 
in a newspaper or magazine. The Facebook contractual right extends to circulation 
of an unofficial photo only so far as it is published on Facebook, but the HRA is 
subject specific and provides a right to privacy in the intellectual ownership of the 

photo as a subject specific right and extends to publication beyond Facebook or any 
social media source so it follows that if an unofficial photo is sourced from a 
Facebook or social media source that express consent is necessary and that there is 
no implied consent given by being engaged with Facebook or other social media 
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source. This is because when you sign up to Facebook or any other social media 
site, you are contained within the four corners of that agreement and the right to 
privacy via the contract is restricted by the boundary of the four corners. So you can 

publish unofficial photos on Facebook but no further and if you then want to publish 
further the HRA article 8 kicks in and express consent is necessary because it is 
subject specific.  

That is my reasoning and logic on the matter and I would hope that it could afford 

privacy to people especially children immediately as well as to people who are in the 
public eye who are decent enough to give official photograph opportunities but who 
should be protected from Paparazzi intrusion and publication of unofficial 
photographs. If the Paparazzi continue to take unofficial photographs then the 

responsibility should lie with the newspaper or magazine to secure official express 
consent to publish further or at all. No one should therefore have an unofficial 
photograph published without first having the ability to make it official per se.  

An interesting article on what is occurring concerning Prince George and the 

seriousness of the issue concerning children is available1”  

What impact do you think the UK Government’s proposals will have on the UK 
and Scotland at an EU and international level, for example within the Council 
of Europe?  

As stated above, I see no reason to have a Bill of Rights when you can amend the 
HRA 1998 and any other relevant legislation concerning rights of disabled people – 
specifically along the amendments to the application of the rule of law identified 
above. There really is not a need for more legislation on the statute books, there is a 

need to identify correctly and utilise correctly the laws we already have to include the 
need to codify to the 21st Century application of the rule of law and address specific 
societal wrongdoing in a different approach where it is failing to work on outdated 
models: 

the TV licence scenario above for instance. Where there is identified need to 
progress society as identified above amendment of current statute law is 
preferable to new legislation as an issue for the progress of a safe and just 
society in a democracy as an issue of current thinking in jurisprudence: the 

science and theory of human law.  

Thank you for enabling me to participate in this Consultation process. I have done so 
to the best of my knowledge and ability.  

Lesley D McDade (Miss) LLB  

November 2015 

  

                                              
1 http://www.bbc.co.uk/news/uk-33927354 
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